
Before the
COPYRIGHT ROYALTY TRIBUNAL

Washington, D.C. 20036

In the Matter of )

)
Distribution of Cable )

Royalty Fees )
)

DIRECT CASE OF BROADCAST MUSIC, INC.

Broadcast Music, Inc. (BMI), by its attorneys,
submits the following Direct Case in this proceeding pur-

suant to the rulings of the Tribunal made at the Conference

of Claimants held on February 14, 1980 (44 Fed. Reg.

75201, Dec. 19, 1979) .

BMI claims that, 17-o-of the cable royalty fees

collected for the Calendar Year 1978 should be paid to the
"music claimant group,," that is, BMI, ASCAP, SESAC and

such other organizations as may purport. to represent. the
composers and publishers of music. This claim is based on

an analysis made of the music content of cable television
distant signal transmissions by Dr. Richard F. Link of

Richard F. Link 8 Associates, Inc., Mew York City. Dr.

Link's analysis and a full statement of his position is
annexed. hereto as Attachment A. Dr. Link's biography and

professional qualifications are annexed hereto as Attachment



In support of its claim, Broadcast Music, Inc..

intends to offer three witnesses. It is estimated that
one hour will be required for Dr. Link's testimony.

Mr. Alan W. Smith, BMI Vice President, will be available
for cross-examination in connection with BMI's music

claim. A biographical statement of Mr. Smith is annexed

hereto as Attachment C. Mr. Paul Rosenthal, BMI Manager

of Clearance/Logging also will be available for cross-

examination.

Respectfully submitted,

PEABODY RIVLIN, ~ERT 6 MEYERS

Washington Counsel

By: l ~

Charles T. Duncan, Esq.

Edward W. Chapin, Esq. ~ ~@~
Counsel

Dated: March 24, 1980
Washington, D.C.



ATTACHMENT A

STATEMENT OF DR. RICHARD F. LINK

It was the purpose of the following analysis to

determine the relationship, in terms of use, of music to the

over-all distant signal universe of secondary transmissions

by cable systems in the United States.

A sample of 144 U.S. cable systems was selected

from Television Factbook, Services Volume (1979 Ed.) ("TV

Factbook"). Of the 3,997 cable systems operating as of

September 1, 1978 (TV Factbook, p. 465-a) it, was believed

that a sample size of 144 was appropriate because a judgment

was made that such a sample size would produce results that
ref'lected the realities of the cable industry. No formal

estimate of sample accuracy was made before the fact, but my

experience in sampling allowed me to make this judgment.

The 144 systems were selected by a procedure that used a

random starting point. with a systematic selection after-
wards. This method of sampling lists is quite common and

variations of this method have been used. by the IRS and many

others. It should be noted that the TV Factbook data were

organized by state and that this method of selection assured

a broad geographic coverage.

The listing for each of the 144 systems was analyzed

and the channel utilization of each, as set forth in TV Fact-

book, was tabulated. This tabulation consisted of the number



of channels in use and the nature of the usage. Channel

usage was analyzed in terms of network, independent and

local access television, automated signals with music and

without. music, and the carriage of radio signals.

Since we are here concerned with distant retrans-
missions, the channels were further analyzed to identify
non-distant signals, which were excluded from the survey.
The non-distant signals were determined by using Television
Factbook, Stations Volume (1979 Fd.) and the coverage con-

tour maps therein contained. lf the cable retransmission
was within the coverage area of a primary transmitter, it
was treated as a "local" retransmission and was excluded

from the study. Using the above method, 1,073 active channels
(excluding service and pay TV channels) were analyzed. The

following results were obtained:

Distant TV 745 channels

Automated with
Music 169 channels

Automated without
Music 10 channels

Non-Automated TV
(local access,
etc. )

Radio

62 channels

87 channels

The analysis of channel utilization did. not offer
any information on program content. However, it is reason-
able to assume that the distant. signals represented, by and



large, normal television programming. It was therefore
necessary to analyze samples of such programming to deter-
mine the amount of music contained.

A detailed survey which I previously designed and

analyzed to determine program music content was used. That

survey was based upon the 1975-1976 television season and

involved the FCC Composite Week for the period in question.
In performing the survey, each day of the FCC Composite Week

was itself expanded into a week, with the result that, the

program content of seven random weeks (49 days) was analyzed.

Those weeks wexe as follows:

Sunday
Monday
Tuesday
Wednesday.
Thursday
Friday
Saturday

6/06/76
8/04/75
1/19/76
4/12/76

10/27/75
11/17/75
3/01/76

6/13/76
8/10/75
1/25/76
4/18/76

ll/02/75
11/23/75
3/07/76

A x'andom sample of stations was analyzed. There

were approximately 40 which wexe studied, and they were

selected by virtue of the fact that they had fallen into
BMI's normal TV logging sample. This is a random sample of
TV stations chosen by Ernst 6 Whinney, independent. auditors,
in an ongoing system that foxms the basis of BMI's payments

to its affiliates for TV performances.

These stations were analyzed as to program content
by using Station Program Logs, which had been supplied to



BMZ by the stations in question and by the use of cue sheets,
which BMX maintained independently. Some of the cue sheets
indicated the actual length of each program element; others
showed the occurrence only. A sufficiently broad sample of

timed occurrences was available to permit a generalization
with respect to those occurrences which were untimed,.

Eighty-six percent (86%) of the performances were timed and

the average timing factor was applied to the 14% of perform-

ances that were untimed to reach a total time for music.

Approximately 2,400 local television program hours

comprising 3,030 separate programs were thus reviewed and. it
was found, using the above methods that the use of music

within these houxs aggregated approximately 515 hours, or
21.5% of the total time.

Putting the results of the two surveys together,
the following computation was made. Xf- distant signal cax-

riage represents 69% of the active channels surveyed (745/1073)

and music is used within comparable ox representative signals
21.7% of the time, then the weighted relationship of music

to distant television programming is 15% (.69 x .217 = .15).
This affords the basis for concluding that music constitutes
15% of distant cable television retransmissions.

Ho attempt was made to develop accurate percentages
or weights for the music contained in the radio retransmission



portion of the cable product. However, experience indicates

that music represents 90-95% of total radio time. On a non-

scientific basis., and on the basis of my professional experi-

ence, I concluded that no reasonable weighting, by whatever

methods used, could reduce the effective percentage of radio

within cable retransmissions to less than 5%. However,

although the 5% figure was obtained by a very conservative

approach to the radio music usage, I adopted 2% as the per-

centage allocable to radio within cable distant signal re-
transmission to be even more conservative in our approach.

These two percentages — 15% for television and 2%

for estimated radio -- combine to produce a result that
music contributes approximately 17% to the over-all distant,

cable signal retransmissions.
Respectfully submitted,

RICHARD F. LINK 6 ASSOCIATES, INC.

By: aF'4
Richard F. Link



ATTACHMENT B

DR. RICHARD F. LINK

Dr. Link is the founder of the consulting firm of
Richard F. Link & Associates, inc. He has broad experience
in the application of quantitative methods to the solutions
of business and technical problems. He has applied statis-
tical theory and practice to the fields of survey research,
experimental design and data analysis. He has worked with
various systems groups to formulate problems in a manner

that left them amenable to the methods of systems analysis
or operations research for their solutions. He has worked

with computers for more than 25 years, in environments that
were purely batch oriented, time sharing oriented, and fully
communicated, multiprocessing and real time oriented.

In addition to his technical capability, his
primary activities recently have been directed toward

bridging the gap between managements'esire for the solu-
tion of their problems and the technical resources necessary
to implement such solutions.

Partial Client List
Broadcast Music, Inc.
National Broadcasting Company {News Division)
Performing Rights Organization of Canada, Limited
Daily News (New York)
Princeton University
Opinion Research Corporation
Mathematica
Yankelovich, Skelly and White, Inc.



U.S. Bureau of Mines
Tektronix
Ramo Wooldridge
U.S. Air Force
Federal Trade Commission
Office of Science and Technology (Executive

Office of the President)
Caplin and Drysdale
State University of Mew York at Stony Brook

Dr. Link is the co-author of three books and the
co-editor of six books. He has over 30 technical publications
in the field of applied and theoretical statistics. He main-

tains membership in the following professional societies:

Institute of Mathematical Statistics
American Statistical Association (Fellow)
Operations Research Society of America (Full member)
American Association for the Advancement of

Science (Fellow)
American Association for Public Opinion Research

Education

B.S., Mathematics, University of Oregon
M.A., Mathematics, Princeton University
Ph.D., Mathematics, Princeton University



PUBLICATIONS

RICHARD P. LINK

THE SAMPLING DISTRIBUTION OP THE RATIO OF TWO RANGES
FROM INDEPENDENT SAMPLES. Annals of Mathematical
Statistics 21:112-116. 1950

ZONING OF METALS IN TWO VEINS OP THE FRISCO MINE,
CHIHAUHAU, MEXICO. Proceedings, 21st International
Geological Congress, Sec. 16:192-199. 1960.
(Co-author: G. S. Koch, Jr.)

DATA PROCESSING BY MACHINE--ASSET AT THE NINE SITE.
Mining Engineering 12:1005. 1960. (Co-author:
G. S. Koch, Jr.)
ON THE DEPARTURE OF ORE VALUE DISTRIBUTIONS PRON THE
LOGNOEQZAL MODEL IN SOUTH AFRICAN GOLD NlNES. D. G.
Krige, Journal of South African institute of Mining
and Metallurgy. Contribution to discussion, Journal,
November 1960. (Co-author: G. S. Koch, Jr.)
EFFECTS OF ALUMINUM~ NI TROGEN ~ MANGANESE ~ AND COPPER
IMPURITIES ON HOT WATER AND STEAN CORROSION RATES OP
ZIRCALOY-3. Bureau of Nines Report of Investigations
5864. 1961. (Co-authors: M. S. Carver, H. Kato)

CAUSTIC SULFIDE LEACHING OF MERCURY PRODUCTS. Bureau
of Mines Report of Investigations 5748. 1961. (Co-
authors: J. W. Town, W. A. Stickney)
SOME STUDENT COMPARISONS. Improving College and
University Teaching. Spring 1961. (Co-author:
D. W. Morton)

PRECIPITATION AND ELECTRODEPOSITION OP MERCURY IN
CAUSTIC SOLUTIONS. Bureau of Mines Report of
Investigations 6960. 1962. (Co-authors: J. W. Town,
W. A. Stickney)

PROCEDURES AND PRECISION OP ORE ESTIMATION FROM ASSAYS
OF VEIN SAMPLES. Transactions, Computer Short Course
and Symposium on Mathematical Techniques and Computer
Applications in Mining and, Exploration. Vol. 1, College
of Mines, University of Arizona, Tucson. March 1962.
(Co-author: G. S. Koch, Jr.)



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

ACCURACY IN ESTIMATING METAL CQNTENT AND TONNAGE FOR
AN ORE BODY FROM DIAMOND-DRILL HOLE DATA. U.S. Bureau
of Mines Report. of Investigations 6380. 1964. (Co-
author: G. S. Koch, Jr.)
DISTRIBUTION OF METALS IN THE DON TOMAS VEIN, FRISCO
MINES, CHIHAUHAU, MEXICO. Economic Geology, Vol. 58.
November 1963. (Co-author: G. S. Koch, Jr.)
COMPUTER METHODS OF FITTING SURFACES TO ASSAY AND OTHER
DATA BY REGRESSION ANALYSIS. U.S. Bureau of Mines
Report of Investigations 6508. 1964. (Co-authors:
G. S. Koch, Jr., G. W. Gladfelter)
STATISTICAL INTZRPRETATIQN QF SAMPLE ASSAY DATA FROM
THE MI VIDA MINZs BIG INDIAN DISTRICTs SAN JUAN COUNTYr
UTAH. U.S. Bureau of Mines Report of Investigations
6550. 1964. (Co-authors: G. S. Koch, Jr., S. W. Hazen)

THE EFFECT OF CLOSURE TECHNIQUES QN ABDOMINAL DISRUPTION.
Journal of Surgery, Gynecology and. Obstetrics, Vol. 119.
July 1964. Modern Medicine. October 1964.

SHORT-CUT MULTIPLZ COMPAR1SONS FOR BALANCED SINGLE AND
DOUBLE CLASSIFICATIONS, PART 1, RESULTS. Technometrics,
Vol. 7. May 1965. {Co-authors: T. E. Kurtz, J. W.
Tukey, D. L. Wallace)

SHORT-CUT MULT1PLZ COMPARISONS FOR BALANCED S INGLE AND
DOUBLE CLASSIFICATIONS, PART 2, DERIVIAT1QNS AND APPROXI-
MATIONS. Biometrika, Vol. 52, 3 and 4. 1965.

CORRELATION OF RANGES OF CORRELATED DEV1ATES. Bio-
metrika, Vol. 53, 1 and 2. 1966. {Co-authors, T. E.
Kurtz, J. S. Tukey, D. L. Wallace)

SOME COMMENTS ON THE DISTRIBUTION QF GOLD IN A PART OF
THE CITY DEEP MINE, CENTRAL WITWATERSRAND, SOUTH AFRICA.
Journal of the South African Institute of Mining and
Metallurgy. March 1966. (Co-author: G. S. Koch, Jr.)'

COMPUTER METHOD OF FITTING SURFACES TO ASSAY AND OTHER
DATA IN THREE D1MENSIONS BY QUADRATIC-REGRESSION ANALYSIS.
U.S. Bureau of Mines Report. of Investigations 6876.
(Co-authors: N. N. Yabe, G. S. Koch, Jr.)

GOLD DISTR1BUTION IN DIAMOND-DRILL CORE FROM THZ HOME-
STAKE MINE, LEAD, S. DAK. U..S. Bureau of Mines Report
of Investigations 6897. 1967. (Co-author: G. S.
Koch, Jr.)



22.

23.

24.

25.

LINEAR DlSCRIMINANT ANALYSIS OF MULTIVARIATE ASSAY AND
OTHER MINERAL DATA. U.S. Bureau of Mines Report of
Investigations 6898. 1967. (Co-author: G. S. Koch, Jr.)
A STATISTICAL ANALYSIS OF SOME DATA FROM DEFLECTED
DIAMOND-DRILL HOLES. A Decade of Digital Computing in
the Mineral Industry, pp. 497-504. 1969. AINE.
(Co-author: G. S. Koch, Jr.)
STATISTICAL ANALYSIS OF GEOLOGICAL DATA. 1970. John
Wiley 6 Sons, Inc. (Co-author: G. S. Koch, Jr.)
A STATISTICAL INTERPRETATION OF SAMPLE ASSAY DATA FROM
THE GETCHELL MINE, HUMBOLDT COUNTY, NEV. U.S. Bureau
of Mines Report, of Investigations 7383. 1970. (Co-
author: G. S. Koch, Jr.)

26.

27.

28.

29.

30.

31.

32

'3.

EXPERIMENTAL DESIGNS AND TREND-SURFACE ANALYSIS ~Geostatistics, pp. 23.

SAMPLING GOLD ORE BY DIAMOND-DRILLING IN THE HOMESTAKE
MINE, LEAD, S. DAK. U.S. Bureau of Mines Report ofInvestigations RI 7508. (Co-author: G. S. Koch, Jr.)
STATISTICAL ANALYSIS OF GEOLOGICAL DATA. Vol. II, 1971.
John Wiley a Sons, 1nc. (Co-author: G. S. Koch, Jr.)
STATISTICS: A GUIDE TO THE UNKNOWN. 1972. Holden-Day.
(Editor with Tanur et al).

COMPUTER PROGRAMS FOR GEOLOGY. 1972. Artronic Infor-
mation Systems, Inc. (Co-authors: G. S. Koch, Jr.,J. Schunemeyer)

COMPUTER PROGRAMS TO ANALYZE DIRECTIONAL DATA, BASED
ON THE METHODS OF FISHER AND WATSON. Mathematical
Geology, Vol. 4, No. 3, 1972. (Co-authors: G. S.
Koch, Jr., J. Schuenemeyer)

AN EXPLORATION MODEL FOR TABULAR OREBODIES: Preprintfor International Symposium on Statistics and Computersin the Mineral Industry, Johannesburg, South Africa.
1972. (Co-author: G. S. Koch, Jr.)
SAMPLE PREPARATION VARIABILITY IN DIAMOND-DRILL-CORE
FROM THE HOMESTAKE .MINE, LEAD, S. DAK. U.S. Bureau of
Mines Report. of Investigations 7677. 1972. (Co-author:
G. S. Koch, Jr.)



34. STASTICS BY EXA5G'LE: EXPLORING DATA Vol. I
NEIGHING CHANCES Vol. II
DETECTING PATTERNS Vol. III
FINDING MODELS Vol. IV.

l973. Addison Nesley Publishing Co. (Editor with
Mosteller, et al)



ATTACHMENT C

MR. ALAN SMITH

Mr. Smith is Vice President,, Licensing, for Broad-

cast Music, Inc. (BMI). Mr. Smith joined BMI in May, 1976

as Director of Special Projects and, in that capacity, has

worked on a variety of assignments including every major

area within the company. Prior to joining BMI, he spent

nearly 25 years with NBC as a television writer and pro-

ducer, and, most. recently, directed all NBC News Elections

techn3.cal prop Gets w3,th ma/ox'mphas3.S on electx'on3.c data

pxocessing. Mr. Smith spent 14 years with NBC's "Today"

show as a writer and then Managing Editor and Associate

Producer~ He was also wr3.48r/producer of a number of tele
v3.$ 3.on spec3.also

He is a member of the Broadcast. Pioneexs and the

Society of Professional Journalists (Sigma Delta Chi).



Before The
COPYRIGHT ROYALTY TRIBUNAL
Washington, D. C. 20036

In the Natter of )

)
Distribution of Cable )

Royalty Fees )
)

REPLY MEMORANDUM OF BROADCAST ICUSIC, INC.

Broadcast Nusic, Inc. (BNI), by its attorneys, submits

this reply memorandum in the above-captioned proceeding. In the

first round of comments, BNI addressed the four issues specifi-

cally set for comment by the Copyright. Royalty Tribunals 1/

In this memorandum, BNI confines its comments to a

single matter -- the clear and specific requirement of the Copy-

right Act that authors and publishers of music receive due

compensation for the public performance of their work. Two

parties in this proceeding 2/, without support or explanation,

challenge the claims made by the music licensing organizations

on behalf of their affiliates and members. Ignoring fundamental

principles underlying the Copyright Act in general, and Section

111 in particular, these parties claim that compensation by

cable systems for performance of copyrighted musical works

1/ 44 F.R. 59930 (October 17, 1979) .

2/ Radio Station WGNA, Submission, November 14, 1979, p. 3,
and National Association of Broadcasters, Nemorandum, November 15,
1979, p. 29.



somehow results in a "double award." The argument is unsupportable

and specious. In the long history of the Copyright Act, there

has never been any suggestion that rights applicable to all other

copyright owners were to be denied to the authors of musical

compositions. There is simply no support for this "double award"

theory in the Act itself or the underlying legislative history.

To the contrary, the argument. undermines the very concept of

copyright since it would deny authors and publishers of musical

compositions an interest in the public performance of their
works.

I. Background

The copyright laws protect the "writings" of "authors."

Under the 1976 Act, copyright protection subsists "in original
works of authorship fixed in any tangible medium of expression,

now known or later developed, from which they can be perceived,

reproduced or otherwise communicated." Sec. 102(a). Assuming

the requisite originality and proper fixation, the owner of

copyright obtains a bundle of exclusive rights "to do and to

authorize," including "in the case of . . . musical

works" the right "to perform the copyrighted work publicly

Sec. 106(4).

The Copyright Act specifically recognizes "musical

works, including any accompanying words," as protected works of

authorship. Sec. 102(a)(2). It is recognized that, insofar as

music is concerned, the right of public performance is of primary



value. The greatest source of revenues in the music industry
derives from public performance- rights. Shemel and Krasilovsky,

This Business of Music, Billboard Publications, 4th ed., 1979,

p. 157. Those rights, specifically guaranteed to the music

copyright holder in Section 106 of the Copyright Act, are the

lifeblood of the music composer and publisher.

BMZ and the other performing rights organizations are

organized to license public performance rights and collect per-
formance royalties on behalf of their affiliates and members.

While the performance right is among the most important for
holders of music copyrights, it is difficult to enforce. Musical

works are performed so extensively that it is virtually impos-

sible for composers and publishers effectively to enforce their
performance rights on an individual basis. See Nimmer on Copyright,
Sec. 8.19.

The performing rights organizations, including BMZ,

are organized to license public performance rights and collect
performance royalties on behalf of their members. BMZ, as the
transferee of its affiliates, obtains the rights to publicly
perform, and to license others to perform, its affiliates'orks.
Zn the broadcasting industry, for example, BMZ licenses the major

television networks to perform works in its repertoire. Zn addi-

tion, local broadcasting stations obtain licenses to cover the
performance of the copyrighted musical works in their locally
originated programming. For this non-exclusive right, the local
broadcasters pay a fee based on a percentage of their net revenues.



II. Section 111 Establishes a Compulsory
License For the Retransmission of All
Copyrighted Materials Including Musical
Works

It is clear that authors and publishers are "copyright

owners" and it is obvious that their musical "works" are "included,"

in the secondary transmissions of cable systems. The 1976 Copyright

Act enumerates a number of limitations on the copyright owner's

exclusive right to perform, among them the Section 111 compulsory

license for cable television systems'nder this Section, the

copyright owner of any work included in a distant, non-network

secondary transmission 3/ is entitled to share in cable television

royalties. Nimmer on Cop right, Sec. 8.18[E] . There is no

suggestion either in the Statute or the legislative history that

the Section recognizes only particular copyright owners but is

blind to all others. Section 111(d)(4) provides for distribution

of royalty payments to "copyright owners" whose "works" were

"included" in a secondary transmission.

To argue that the Section is inapplicable to the music

copyright denies not only the clear meaning of the Section, but

also its legislative purpose. Congress recognized that "cable

systems are commercial enterprises whose basic retransmission

operations are based on the carriage of copyrighted. program

3/ "Secondary transmission" is defined as "...the further trans-
mitting of a primary transmission simultaneously with a primary
transmission... ". "Primary transmission" is defined as ".a trans-
mission made to the public by the transmitting facility whose
signals are being received and further transmitted by the secondary
transmission service... ". 17 U. S.C. Sec. 111 (f ) .



material"; and that the retransmission of these copyrighted
materials "is of direct benefit to the cable system by enhancing

its ability to attract subscribers and increase revenues."

H. Rep. No. 94-1476, 90th Cong., 2d Sess., p. 90. In return for
this beneficial use of copyrighted material, Congress established
the royalty concept. Congress recognized that the retransmission
of copyrighted musical works is an integral part of CATV opera-

tions and increases their revenues in precisely the same manner

as the retransmission of other copyrighted works included in
their programming. Early drafts of the general revisions in the
bill went so far as to include a specific percentage of the

royalty fees — 15% — for copyrighted musical works. See

S.543, 91st Cong. 1st Sess. (1969), Sec. 111(d)(3)(c); S.644,

92nd Cong., 1st Sess. (1973), Sec. 111(d)(3)(c). While this pro-
vision was deleted ultimately to allow for a determination by the
Tribunal of the appropriate share for music copyright owners, there
is no suggestion in the legislative history that copyrighted musical

works should be denied recognition. S.1361, 93rd Cong., 2nd Sess.
(1973).

III. The Statute and Legislative History
Indicate that Retransmission of
Copyrighted Works by a Cable System
Is a Performance Separate and in Addition
to a Broadcasting Performance and
Separate Compensation Must be Paid

Cable television is one of a number of technologies not
contemplated by the 1909 Copyright Act. As these systems grew,

they became an accepted entertainment and information source for



a vast number of subscribers throughout the nation. Copyright

owners,. including music interests, became concerned that their

exclusive performing rights were devalued because this new medium

was using copyrighted works without licensing or payment of com-

pensation. Cable television operators took the position that they

did not need to obtain a license to cover the copyrighted material

because they were merely retransmitting the material broadcast by

others. The copyright owners argued that cable television systems

were infringing their copyrights by "performing" without a license

the material contained in the broadcasts.

The United States Supreme Court first faced the question

in Fortnightly Corp. v. United Artists,- 392 U.S. 390 (1968),- where

it held that the functions of a cable television system did not

constitute a "performance" within the meaning of Sections 1(C) and

1(D) of the 1909 Act then in force.

The Court faced the question again in Teleprompter Corp.

v. CBS, 415 U.S. 394 (1974). This case presented a new element.

The copyright holders argued that changes in the operations of

cable systems, from the carriage of strictly local signals to the

importation of distant signals, moved cable retransmission to

performance status.

The Supreme Court held., notwithstanding, that "reception

and rechanneling of these signals for simultaneous viewing is

essentially a viewer function, irrespective of the distance between



the broadcasting station and the ultimate viewer." Teleprompter

Corp. v. CBS, Id. at 407.

These cases were heard and decided while legislative
proposals addressing the cable--copyright controversy were pending.

The problem had been before Congress since 1965. In its Supple-

mentary Report on the earliest proposals, the Register of .Copy-

rights recognized the issues raised by the performance contro-

versy — the same concerns Congress was to address finally over a

decade later:
~ ..we believe that what community antenna
operators are doing represents a performance
to the public of the copyright owner's work.
We believe not only that the performance
results in a profit which in fairness the
copyright owner should share, but also that,
unless compensated, the performance can have
damaging effects upon the value of the copy-
right. For these reasons, we have not included
an exemption for commercial community antenna
systems in the bill ~ 4/

The 1965 proposals died in committee. At the time the Court

considered Fortnightly, a revision bill passed by the House

and one introduced in the Senate were under consideration in
the Senate Subcommittee on Patents, Trademarks and Copyrights. 5/
These proposals also failed adoption. When the Court considered

Teleprompter, still later attempts at revision were pending. 6/

4/ Second Supplementary Report of the Register of Copyrights
on The General Revision of the U. S. Copyright Law: 1975 Revision
Bill, Chapter 7, p. 4.

5/ H. R. 2512, 90th Cong., 1st Sess. (1967); S. 597, 90th Cong.,
1st Sess. (1967).

6/ S. 1361, 93rd Cong., 1st sess'1973); H.R. 8186, 93rd Cong.,
1st Sess. (1973).



Recognizing the long history of controversy and the need for

a careful balancing of interests, the Court in both Fortnightly

and Teleprompter left resolution of the controversy to Congress.

Congress accepted the invitation to act two years

after Teleprompter. In the 1976 general revision, Congress

established clearly the principle that cable retransmissions are

public performances for which compensation must be paid. It is
obvious that the concept of "secondary transmission" describes

the activities which the Court in Fortnightly and Teleprompter

found did not constitute "performance." As the legislative
history clearly indicates, it was the Congressional purpose to

modify these cases aqd make cable retransmission subject to

copyright liability. See H. Rep. No. 94-1476, 90th Cong., 2d

Sess. pp. SS-89.

The revised Act clearly contemplated additional royalty

payment, for the additional performance. The report of the House

Judiciary Committee., for example, stated:
S

...a singer is performing when he or she sings
a song; a broadcasting network is performing
when it transmits his or her performance (whether
simultaneously or from records); a local broad-
caster is performing when it transmits the net-
work broadcast; a cable television system is
performing when it retransmits the broadcast
to its subscribers...

H. Rep. No. 94-1476, 90th Cong., 2d Sess., p. 63. 7/

7/ Cf. Remarks of Rep. Danielson, reporting out the bill which
became the Cooyright Act, referred to secondary transmissions as
"something extra [which] could be considered as a 'performance,'r

as an alternative to a performance." 122 Cong. Rec., H10,904
(daily ed. September 22, 1976) (remarks of Rep. Danielson) .



Thus Congress rejected the position taken by the cable

industry in Fortnightly and Teleprompter that retransmission is

not a separate performance for which compensation is required.

Instead, Congress established the principle that public perfor-

mance rights may be licensed to broadcast stations and to cable

systems for separate royalty payment.

The "double award" argument ignores completely the

Congressional purpose and the statutory concept thus established.

BNI's licensing agreements with broadcast stations are

consistent with the legislative scheme. 8/ The rights obtained

by a broadcast station under these contracts are necessarily

limited to the area where the station broadcasts. The compen-

sation called for by the agreements covers only performances of

copyrighted musical works within the limited geographical scope

of the station's broadcast operations. Section 111 is directed

to licensing of and compensation for the retransmission of
I

distant, non-network signals,. i.e., the retransmission of copy-

righted musical works beyond the local broadcast area. The

blanket licensing agreements do not include royalty payments

for the distant retransmission.

8/ "Except. as expressly herein otherwise provided, nothing
herein contained shall be construed as authorizing Licensee to
grant to others any right to reproduce or perform publicly for
profit by any means, method or process whatsoever, any of the
musical compositions licensed hereunder or as authorizing any
receiver of any television broadcast to perform publicly or
reproduce the same for profit, by any means, method or process
whatsoever." Broadcast Music, Inc. Local Station Television
License Agreement, Paragraph lC.



IV. The Double Award Argument Was
Rejected by Congress At Least
Insofar As Distant, Non-Network
Signals Are Concerned

The "double award" argument is not new. Cable interests

originally raised it in the debate preceding adoption of the revised

Copyright Act. See "CATV and Copyright Liability," 80 Harv. L. Rev.

1514, 1522-1525 (1967). It was argued that cable television pro-

vided a broadcast station with a greater audience, thereby increasing

advertising revenues. Although the parties who raised the "double

award" argument in this proceeding do not explain their position,

it is assumed that their argument is that since broadcast music

license fees are based on a percentage of revenues, such revenues,

together with a cable royalty payment, constitute a "double award."

While the revisioh proposals were being considered,

however, there was evidence that double awards were not likely to

result from cable retransmission of distant signals containing

programs supported by local or regional sponsors'opyright
owners and broadcasters testified that the cost per thousand rate

which advertisers. pay on the basis of audience size applied

only to the station's area of dominant influence and that a much

lower return was expected from retransmission to distant

audiences. 9/ In addition, a Federal Communications Commission

9/ See Hearings on H.R. 2223 Before the Subcomm. on Courts,
Civil Liberties, and the Administration of Justice of the House
Comm. on the Judiciary, 94th Cong., 1st Sess., pp. 711-712, 743-
752. See generally, Neyer, "The Feat of Houdini or How the New
Act Disentangles the CATV-Copyright Knot", 22 N.Y,L. Sch, Rev.,
545, 547 (1977).

10



study released January 20, 1976, concluded that any increase in

advertising revenues by virtue of cable retransmissions would be

insignificant. The study indicated that local and regional

advertisers would not pay the broadcast station for audiences

outside of their target area for distribution of their products. 10/

It is apparent that if the broadcasters'double award" argument

were valid, it would be equally applicable against them: broad-

casters would receive double compensation for their own copyright

claims if they are already compensated through additional revenues.

Compilation and Exclusive Licensing
Arguments Do Not Affect the Retrans-
mission Royalty Claims Filed by
Performing Rights Organizations

Broadcasting interests challenging music interests

make the additional argument that the broadcasters'ompilation

claim for the broadcast day overrides and invalidates all other

copyright claims for retransmission royalties, including those

of the performing rights organizations. This argument blatantly

ignores the Statute. As we pointed out in our initial memoran-

dum, even to the extent the Tribunal might recognize a compila-

tion claim, Section 103(b) of the Act limits copyright protection

in a compilation to the added material contributed by the author

of the compilation as distinguished from the preexisting work.

Moreover, the copyright in a compilation does not in any way

affect copyright protection in the original work. A valid

10/ 57 FCC 2d 625, 640-64 (1976).
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compilation claim in no way overrides claims for performance of

underlying copyrighted works.

Broadcasters also argue that performing rights organiza-

tions and program syndicators have transferred their performance

rights to the broadcasters and that, therefore, their cable

retransmission claims are invalid. Ne pointed out in our initial
comments that, under the Copyright Act, ownership may be trans-

ferred in whole or in part by exclusive license. See Sec. 201(d)(1),

and Sec. 101, definition of "transfer of copyright ownership."

Whatever the application of those sections to syndicated programs

licensed on an exclusive basis -- and, we believe any copyright

interest obtained by broadcast stations from program syndicators

is subject to geographical limitations contained. in the exclusive

licensing agreements -- BNI licenses performance of musical

storks on a strictly non-exclusive basis and. no copyright interest

is trans ferred ~

VI. Conclusion

The "double award," argument completely ignores the

Congressional purpose of the revised Act and. its legislative

scheme. Congress has determined that retransmission by cable

television systems is a public performance separate from and in

addition to the performance of the work by broadcast stations.

It has found that cable systems enhance the value of their

service through performance of copyrighted works and, thus,

should be required to compensate the copyr'ght owner for the

12



privilege of use. There is no question that. musical "works" are

among those "included" in secondary retransmissions within the

terms of Section 111 of the Copyright Act; and that the royalty

claims of BNI and the other performing rights organizations are

properly before this Tribunal. The challenge to the claim is

baseless and should be rejected.

Respectfully submitted,

PEABODY, RZVLIN, LAMBERT 6 MEYERS

Washington Counsel

By
Charles T. Duncan, Esp.

Edward W. Chapin, Esq.
Counsel

Dated: November 28, 1979
Washington, D.C.
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Before the
COPYRIGHT ROYALTY TRIBUNAL

Washington, D.C. 20036

In the matter of

Distribution of Cable
Royalty Fees

PREHEARING MEMORANDUM OF THE

JOINT SPORTS CLAIMANTS

Major League Baseball, the National Basketball

Association, the National Hockey League and the North

American Soccer League (" Joint Sports Claimants" ), by

their attorneys, submit, this prehearing memorandum and

accompanying studies, witness statements and exhibits

on behalf of their 89 member clubs. As discussed below,

this material establishes. the entitlement of the Joint

Sports Claimants to no less than 25% of the 1978 royalties

paid by cable television systems pursuant to Section ill
of the Copyright Revision Act, 17 U.S.C. 5 111.

I. INTRODUCTION AND SUMMARY

In view of the unwillingness of some of the claimants

to reach an agreement, the Copyright Royalty Tribunal must

now ascertain how the cable royalties should be distributed

among the various claimants.



In the initial phase of these proceedings the Copy-

right Royalty Tribunal will determine the respective shares

which generic groups of claimants merit. There are, of

course, three such groups which encompass among them all

compensable distant television station programming—

sports interests, broadcasters and movie-syndicators. The

Joint Sports Claimants believe that the Tribunal should

first determine the respective shares of these major groups;

then it should ascertain the respective portions of those

shares to which the three sub-claimants -- Public Broad-

casting Service (PBS), copyright owners of cartoon charac-
h

ters and the performing rights societies (ASCAP, BNI and

SESAC) — are entitled.

PBS's programming will either be syndicated shows,

which are a subset of the motion picture share, or locally-

produced programming, which comes within the broadcasters'hare.

The copyright owners of cartoon characters, to the

extent they have a separate claim, will be subclaimants

primarily of the movie-syndicators'hare and perhaps the

broadcasters'hare. The claims of music licensing societies

constitute a portion of the programming claimed by the

movie-syndicators and, to a lesser degree, the broadcasters.



However, none of these sub-claimants is entitled to a

portion of sports'hare of the pool.

The purpose of this memorandum is twofold. First, it
discusses the criteria which the Tribunal should utilize in

determining how to divide the royalty pool among the three

major claimant groups. The Joint. Sports Claimants strongly

believe that. the Tribunal must, after evaluating all of the

evidence, allocate the funds in a manner which best, approxi-

mates marketplace realities. In making this judgment, the

Tribunal should, as in the marketplace, considex the compar-

ative value of the three forms of distant signal programming

both from the standpoint, of the "buyer" (in this case, the

cable operator) and the "seller" (in this case, the copy-

right owner).

Second, the memorandum summarizes the various studies,

witness statements and exhibits presented by the Joint

Sports Claimants. This evidence establishes that if the

cable industry had been required to bargain in the marketplace

for its distant signal programming, the sports interests

would have received some 25-30% .of each dollar spent on this

programming; broadcasters would have received but a token

payment, possibly 2% and certainly no more than 5%; and the

movie-syndicators would have .received the remainder.



These shares are predicated on a starting point

which assumes that claims have been filed for all pro-

gramming. The fact is, however, that while proper claims

have been filed for virtually all of the sports programming,

much of the other programming has not been claimed. Initial

estimates show, for example, that less than 50% of the

broadcasters have filed claims for. their local programming

and that royalties for only 50% to 70% of the distant signal
«/

movies and syndicated programming have been claimed.

In making its marketplace judgment, the Tribunal must consider

~/ Section 111(f) of the Copyright Act. requires c='. ~ opera-
tors to pay a special royalty fee for "substi= ti lave
programming," such as live professional sport . telecasts.
For example, Section 76.61(b)(2) of the FCC's Rules, 47

C.F.R. 76.61(b)(2), permits cable systems to delete any
distant. signal program which is "primarily of local interest
to the distant community (e.g., 1'ocal news or public affairs
program)," and to substitute a program of any other broad-
cast station. Congress noted in the House Report accompanying
the Copyright Act that:

"Should disputes arise... between the dif-
ferent classes of copyright claimants, the
Committee believes that the Copyright Royalty
Commission should consider that with respect.
to the copyright owners of 'live'rograms
identified. by the special statements of account
deposited under Section ill(d)(2)(A), a
special payment is provided in Section 111(f)."
H.R. Rep. No. 94-1476, 94th Cong., 2d Sess.
97-98 (1976)("House Report" ).

These special payments are included within the royalty
pool which the Tribunal must allocate.



the value of only that qualifying programming for which a

proper claim has been filed, and not all possible programming.

II. DISCUSSION

A. The Tribunal Must. Allocate The Cable Royalty
Pool in a Manner Which Best Approximates
Marketplace Realities.

As the Tribunal is aware, Congress did not provide

it with specific guidance concerning distribution criteria,

but instructed it to "consider all pertinent data and con-

siderations presented by the claimants." House Report

at 97. In determining what, is "pertinent," the Tribunal

must, however, be guided by Congress'onclusion that cable

systems are required. to pay royalties because

"the retransmission of distant non-network
programming causes damage to the copyright
owner by distributing the program in an area
beyond which it has been licensed. Such
retransmission adversely affects the ability
of the copyright owner to exploit the work
in the distant market. It is also of di-
rect benefit to the cable system by enhancing
its ability to attract subscribers and. in-
crease revenues." House Report at 90.

Congress recognized, in other words, the relationship

between cable royalty payments and the value of the copy-

right owner's program to the cable operator (in the language



of the House Report, the "benefit" of this programming "in

attracting subscribers and increasing revenues"). It also

recognized the relationship between these royalties and the

value which the copyright owners would place upon the

programming that, the cable operator sought to import (again,

in the language of the House Report, the "damage to the

copyright owner by distributing the program beyond the area
4/

in which it had been licensed" ). Quite clearly, therefore,

the considerations which prompted Congress to require cable

royalty payments for distant signal programming are market-

place concerns which relate to the value of that. programming.

There is simply no scientific formula that can assign

shares of the royalty pool in a manner which takes account

of the considerations which Congress thought important. To

the contrary, the Tribunal must. evaluate all of the evi-

dence submitted by the claimants and then apply its expert

"/ The need to consider the impact of cable importation
upon sports in the royalty distribution process was under-
scored by the staff of the House Subcommittee on Communica-
tions. Xn its report entitled "Cable Television: Promise
Versus Regulatory Performance" at 50 n. 46 (1976), the staff
stated: "[T]he distribution of copyright payments
would have to take into account both the loss to the na-
tional or regional sports telecaster and the loss suffered
by the local entrepreneur."



judgment to allocate the funds in a manner which best

approximates marketplace realities. In this sense, the

Tribunal must act as a surrogate for the marketplace, and

determine how the cable industry would have allocated its

royalty dollars if it. had been required to bargain for that

programming for which proper claims have been filed.

Throughout, these proceedings the National Association

of Broadcasters (NAB) and others have advanced the notion

that the Tribunal's role should be reduced to nothing more

than the counting of hours during which programs have been
"/

televised. That position is understandable coming from

"/ It, is interesting to note that. a number of broad-
caster-claimants, recogniiing the need for the Tribunal's
making a marketplace judgment, apparently do not, agree with
the notion advanced by the trade association which purports
to represent them. Por example, the licensee of Stations
KPDM-TV (Beaumont., Texas) and WPAA-TV (Dallas, Texas) has
justified its claim for royalties solely on the basis of the
"relative popularity of [KPDM-TV and WPAA-TV] copyrighted
programs in relation to the copyrighted programs of other
stations carried as secondary transmissions by royalty-
paying cable systems.." See Claim Nos. 1 and 2 (filed July
9, 1979). Similarly, Station KOAM-TV (Pitsburg, Kansas)
has attempted to justify its claim on the basis of the
audience which its local programming has attracted. .See
Claim No. 3 (filed July 10, 1979).



the broadcasters, because only such an approach — one which

ignores the marketplace and, therefore, considerations of

economic value — can produce for the broadcasters more than

the token payment which they deserve. Indeed, as noted

below, the evidence which the Joint Sports Claimants are

submitting convincingly demonstrates that cable operators—

those who pay the royalties for which the parties are con-

tending — place virtually no value on the distant signal

programming product of the local broadcaster.

If Congress had intended the distribution process to

be as simplistic and mechanical as that urged by the NAB,

there would have been no need to entrust this responsibility

to the Tribunal. But rather than prescribe a precise formula

and require its rote application, Congress recognized that

distribution should be left to an expert body which could

study the "pertinent data" and weigh the "considerations

presented by the claimants." Further, it underscored the

relationship between royalty payments and the marketplace

concerns of value both to the .buyer and seller. Congress

has, in short, carved out a role for the Tribunal far more

central and difficult than the NAB's theory would allow.



Operating within the guidelines set by Congress, the Tri-

bunal must make a judgment as to how the marketplace, if

functioning in the typical buyer-seller framework, would

allocate the royalty pool.

B. Based Upon Marketplace Considerations the Sports
Interests Are Entitled to Between 25%-30': of the
Royalty Pool; Broadcasters Are Entitled to No

More Than a Token Payment, Perhaps 2-o And Cer-

tainly Less Than 5-:; And the Movie-Syndicators
Are Entitled to the Remainder.

Accompanying this prehearing memorandum are the

following studies, witness statements and exhibits:

A report prepared by the advertising agency
of Batten, Barton, Durstine s Osborn, Inc.,
entitled "Cable System Operators'ttitudes
Toward Distant Signal Programming";

2. A report prepared by the communications re-
search firm of Kalba Bowen Associates,
Inc., entitled "The Comparative Value of Non-

Network Distant Signal Sports Programming on

Cable Television";

3. A report of the A.C. Nielsen Company& the
audience ratings service, concerning cable
viewing of distant signal non-network pro-
gramming;

Various material contained in the files of
the Federal Communications Commission and a

request that the Tribunal take official notice
of this material;

5. The statement. of Robert Schultz, President
of the cable research firm of VideoProbeIndex;
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6. The statement of Bowie K. Kuhn, Commissioner
of Baseball, and the Directors of Broad-
casting of the National Basketball Associa-
tion (George Faust); National Hockey League
(Joel Nixon); and the North American Soccer
League (Ron Bain);

7. The statement of David J. Stern of the
National Basketball Association.

The above studies, witness statements and exhibits

relate to the issue of marketplace value of distant signal

sports and other programming. Specifically, they provide

evidence with respect. to: (1) the relative importance

which cable operators place upon the three categories of

distant signal non-network programming — spox'ts program-

ming, movies and syndicated programming, and local pro-

gramming; and (2) the impact which distant signal carriage

has upon the ability of copyright owners to market their

product.

1. The Buyer's Viewpoint — Cable Operators
Value Most Highly Distant Signal Sports
Programming and Place Virtually No Value
on Distant Signal Local Programming.

The comparative value which cable operators place

upon the categories of distant signal programming — and

the critical importance which they attach to sports pro-
I

gramming in particular — is perhaps most dramatically
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illustrated in the study undertaken by Batten, Barton,

Durstine & Osborne, Inc. ("BBDO"), one of the nation's most.

respected advertising agencies. At the request of the Joint

Sports Claimants, BBDO designed and administered a survey to

gauge the attitudes of the nation's largest cable operators,

representing over 40% of the cable subscribers in the United

States. When asked by BBDO how they would divide a specific

sum to purchase live professional sports, movies, syndicated

TV shows and local news and public affairs, these cable

operators responded. that, their program dollars would be

divided as follows:

Live Professional Sports
Movies
Syndicated TV Shows
Local News and Public Affairs

2l%
66%

5%

2%

Significantly, more than 80% of the respondents stated that

they would spend between 20% — 50% of each dollar for

distant sports programming, while nearly 80% concluded that

they would spend nothing to obtain distant signal local pro-

gramming.

The results of the BBDO study are fully confirmed

in the report prepared by Kalba Bowen Associates, Inc., a

communications research firm with considerable experience
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in the field, of cable television. At the request of the

Joint Sports Claimants, Kalba Bowen undertook, designed,

supervised and analyzed. a vast amount of research on the

comparative values of distant signal programming. Based

upon this research, Kalba Bowen concluded that the results

of the BBDO Study reflected a fair, objective assessment of

the manner in which the cable industry would be willing to

allocate its distant signal dollars. As Kalba Bowen

found, distant signal sports programming has a value to

cable operators which is substantially greater than either

its proportionate share of total hours broadcast or total

audience; distant. signal local programming has a value which

is substantially less than either its proportionate share of

time or audience; distant signal movies and, syndicated.

programming combined have a value somewhat less than their

proportionate share of time and audience.

In reaching their conclusions, Kalba Bowen looked

to a number of factors which reflect the significant, value

of sports programming to cable operators, all of which are

succinctly set forth in the Executive Summary of their

Report. In particular, however, Kalba Bowen rely upon
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certain material which will be particularly helpful to the

Tribunal in assessing this value, and which is therefore

included separately in the submission of the Joint. Sports

Claimants. This material includes

A number of official documents in the files
of the FCC, of which the Tribunal is asked
to take judicial notice. As these documents
illustrate, cable operators have repeatedly
represented to the FCC that distant signal
sports programming is critically important
to their ability to attract and to retain
subscribers.

An independent study concerning cable
subscribers attitudes which was conducted
in 1978 by the cable research firm of
VideoProbeIndez (VPI). According to this
study, twice as many households were moti-
vated to subscribe to basic cable because
of distant signal sports offerings than
because of distant signal movies; a statis-
tically insignificant number of households
subscribed to cable because of a desire to
view locally produced programming on the
distant. signals.

A study of distant signal cable viewing
prepared by the nation's leading audience
rating service, the A.C. Nielsen Company.
According to the A.C. Nielsen study, sports
programming is the most popular form of
distant. signal programming, commanding ari
average quarter hour audience which is
twice as great as that of movies and
syndicated programming, and four times as
great. as that of local programming.
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Sports programming is unique among all programming

fare; it is live, current, ephemeral and non-repetitive; it

generates intense viewer loyalty. Because of these quali-

ties, sports programming has always been considered a most

valuable commodity to conventional broadcasters. As estab-

lished in the evidence submitted by the Joint Sports Claimants,

sports programming is most valuable to cable operators as

well.

2. Seller's Viewpoint — Because of the
Adverse Impact of Distant Signal Importa-
tion on their Traditional Marketing Practices
the Professional Sports Interests Would De-

mand. a Premium Payment. from Cable. Operators.

The Joint Sports Claimants are also submitting the

statements of representatives of each of their leagues.

These statements explain the telecasting patterns of the

professional sports clubs and identify the over 200 stations

which broadcast their clubs'ames. In addition, these

statements describe the perspective from which the sports

interests would approach marketplace negotiations with

cable operators.

As described more fully in the statement of Bowie

K. Kuhn, the Commissioner of Baseball, and. David J. Stern of



15

the National Basketball Association, the professional sports

interests have consistently taken the position that cable

retransmission of their programming into any club's home

territory can have a significant, adverse impact on the very

determinant of that club's economic success — the following

of its home town fans, the .size of its gate, and the value
e/

of its broadcast. rights. This, in turn, affects the

competitive stability of the entire league.

If they had been permitted to negotiate with

cable systems concerning the retransmission of their tele-

casts, the sports clubs would have taken these severe

economic consequences into consideration.. And the price

"/ This very point was recognized by Congress during its
consideration of the Copyright Act. For example, the Sub-
comm. on Patents, Trademarks and Copyrights of the Senate
Judiciary Comm., in its "Draft Report to Accompany S. 543",
91st Cong., 1st Sess., at, 29 stated:

"Unrestricted. secondary transmissions by CATV

of professional sporting events could seriously
injure the property rights of professional
sporting leagues in televising their live
sports broadcasts. Unregulated retrans-
mission of live sports events could also
have serious consequences on gate
attendance, such as major and minor league
baseball games."
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that they would have demanded at the bargaining table would

have been significantly influenced by their consideration.

The clubs would, in short, have demanded a premium for their

product to ensure fair compensation for the impact that cable

has on their traditional marketing practices.

III. CONCLUSION

In sum, the Joint. Sports Claimants urge three

points:

First, based upon marketplace considerations, the

entire royalty pool should be allocated among the three

major components of programming: sports interests are

entitled to a share of between 25%-30% of the royalty pool;

broadcasters are entitled to no more than a token payment,

possibly 2% and certainly less than 5%; and movie-syndicators

are entitled to the remainder. Such an allocation -- predi-
I

cated on the arguendo assumption that claims for all distant

signal programming have been perfected -- is fully supported

by the studies, witness statements and exhibits accompanying

this memorandum.

Second, sports telecasts do not use PBS programming,

cartoon characters or music. Consequently, any royalties to
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which the sub-claimants of these works are entitled should

be taken from the broadcasters'nd syndicators'ortions of

the royalty pool.

Third, any final allocation must also take into

account the large numbers of syndicators and broadcasters

who did not file claims. The role of the Tribunal is to

ascertain the marketplace value, not of all televised

programming, but only of that qualifying programming for

which a proper claim has been filed. In addition, any final

allocation must take into account the special payment for

substituted live programming set. forth in Section ill(f) of

the Copyright Act.

Respectfully submitted.,

Jones F. Fitzpatrick
avid H. Lloyd
obert Alan Garrett

Vicki J. Divoll
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Washington, D.C. 20036
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Before the
COPYRIGHT ROYALTY TRIBUNAL

Washington, D.C. 20036

In the matter of

Distribution of Cable
Royalty Fees

STATEMENT OF BOWIE K. KUHN,
COMMISSIONER OF BASEBALL

1. My name is Bowie K. Kuhn. I have been the

Commissioner of Baseball since 1969. Prior to that. time I

served as Counsel to the National League. My statement in

this proceeding is made on behalf of all 26 Major League

Baseball clubs, which have filed under Section 111 of the

Copyright Revision Act of 1976, for royalty fees paid by

cable systems for distant signal retransmission of Major

League Baseball telecasts in 197S. These clubs are listed

in Exhibit No. 1 hereto.

I. Baseball's Telecasting Patterns

2. Major League Baseball clubs license television

rights at. two levels. In accordance with the provisions of

the Sports Broadcast Act of 1961, the clubs pool a portion

of their rights and, through the Commissioner's Office,



license these rights to the national television networks.

This has resulted in the national telecasting of such fea-

ture events as Monday Night Baseball, the Saturday Game of

the Week, the League Championship Series, the All Star Game

and the World Series. Under the provisions of Section ill
of the Copyright Revision Act, cable systems are not required

to pay a compulsory licensing fee for the retransmission of

these nationally distributed games, and, we have made no

claim for those telecasts.

3. In addition to these national network telecasts,
each major league team separately presents local telecasts

of its games by licensing the rights directly to television

stations; by licensing the rights to sponsors who deal with

the stations; or by purchasing air time on local stations

and producing their own telecasts. In 1978, the clubs

presented a total of, 1,414 telecasts over their local

"flagship" stations. See Exhibit No. 2 hereto. Many of

these same telecasts were also carried by the more than

100 broadcast stations which comprise the clubs'egional
networks and which are licensed to the nation's smaller and

medium-sized communities. See Exhibit No. 3 hereto. These



telecasts, imported as distant signals, are compensable

under Section ill, and accordingly, we have made royalty

claims for them. ln addition, we have also claimed for

"This Week in Baseball" which is a syndicated program

consisting primarily of the highlights of the telecasts of

our games.

4. It is clear that sports has become a key component

of cable programming. CATV systems throughout the country

have been able to import a massive amount, of distant signal

baseball programming, both over conventional microwave

transmission and the newer satellite transmission of the so-

called "superstations." There are presently four television

stations which are on satellite and available for nationwide

distribution to CATV systems: WTBS-TV, formerly WTCG-TV

(Atlanta, Georgia); WGN-TV (Chicago, Illinois); KTVU-TV (San

Francisco, California); and WOR-TV (New York, New York). An

important common characteristic of all of these supersta-

tions is their heavy concentration of sports programming.

Each of these stations is, in fact, the flagship station of

one of the major league clubs and televised a great number

of baseball games in 1978. See Exhibits 2 and 3 hereto.



5. Moreover, according to data assembled by the
*/

Motion Picture Association of America, of the 20 stations

that were the largest contributors .to the 1978 royalty pool,

11 carried baseball and a total of 16 carried some type of

professional sports programming. See Exhibit No. 4 hereto.

A further analysis of the MPAA data reveals that professional

sports flagship stations contributed more than 50% to the

1978 pool.

II. The Value of Baseball and Other Sports
Programming From the Standpoint of the
Copyri ht Owner

6. The Copyright Royalty Tribunal has the responsibility

for distributing the royalty pool among the copyright owners

on a fair and equitable basis. I believe that the Tribunal,

in approaching this task, should examine the comparative

value of the various claimants'rogramming and the relative

bargaining positions of the parties in order to determine:

(1) how cable systems would choose to allocate their pro-

gramming dollars if they had to negotiate in the marketplace

for the purchase of retransmission rights; and. (2) what

factors would influence the copyright. owners in negotiations

for the sale of their programming to cable systems.

«/ The MPAA's data shows the percentage of the total revenue
paid by cable systems in the first half of 1978 attributable
to each station.



7. Sports programming is a very valuable commodity

and cable operators are willing to pay a premium to acquire

the right to retransmit sports in contrast to other programming.

My testimony, however, does not focus on that. issue., but

rather on the factors that would influence the copyright

owners of sports programming if they were to bargain with

cable operators to reach a fair-price for their product.

8. Xn this connection, Baseball and the other

sports interests have consistently taken the position that

cable retransmission of their programming into any club's

home territory can have a significant adverse impact on

the very determinants of that. club's economic 'success-

the following of its hometown fans, the size of its gate, and

the value of its broadcast rights. This, in turn, affects

the competitive stability of the entire league. As the

Senate Subcommittee on Patents, Trademarks and Copyrights

noted in 1969, when it initially exempted sports programming

from the compulsory licensing provisions of the copyright

revision legislation:

"Unrestricted secondary transmissions by
CATV of professional sporting events could
seriously injure the property rights of
professional sporting leagues in televising
their live sports broadcasts. Unregulated



retransmission of live sports events could
also have serious consequences on gate
attendance, such as major and minor league
baseball games.""/

In addition, a 1976 study prepared by the staff of the

Communications Subcommittee of the House Committee on

Interstate and Foreign Commerce recognized that the impact

on sports should be taken into account in any distribution

of cable copyright payments. The study stated that:
"the distribution of the copyright payment
[to sports] . . . would have to take into
account both the loss to the national or
regional sports telecaster and the loss
suffered. by the local entrepreneur."
Subcomm. on Communications of the House
Comm. on Interstate and Foreign Commerce,
94th Cong., 2d. Sess., "Cable Television:
Promise Versus Regulatory Performance" at
50 n. 46 (1976).

"/ Subcomm. on Patents, Trademarks and Copyrights of
the Senate Judiciary Comm., 91st Cong., 1st Sess., "Draft
Report to Accompany S. 543" at 29 (1969). The Subcommittee
further noted that, in view of Congress'revious action
in enacting the Sports Broadcast Act of 1961, "the trans-
mission of organized professional sporting events by cable
systems requires special consideration." Id.

The nature of our concerns with respect to the impact of
cable retransmission of our clubs'elecasts is fully de-
tailed and documented in comments we filed with the Federal
Communications Commission, Docket Nos. 20988 and 21284,
of which the Tribunal can take official notice.



9. If they had. been permitted to negotiate with cable

systems with respect to the retranmission of their telecasts,

our clubs would have taken these two severe economic con-

sequences into consideration. And the price that they would

have demanded at the bargaining table would have been sig-

nificantly influenced by their consideration.

10. With respect, to the first factor, the impact of

cable on home gate revenue, the ability of any sports team

to succeed depends largely upon the size of its home gate.

For example, Major League Baseball clubs derive about, 75

percent of their total revenues from the sale of tickets and

concessions at the ball park. It is particularly noteworthy

that most clubs schedule their television programming so

as not to compete with their home gate. Clubs generally

televise away games, knowing that a televised. home game

can cut, into the gate. Indeed, nearly one third. of the

clubs televised no home games in 1978. The clubs that

televise a large number of home games do so only because

particular market characteristics permit it. Only those

teams in the two largest markets with old and established

franchises (Chicago and New York) have authorized the



telecast of a large number of home games, and they have

negotiated. significant added compensation for these rights.

11. The clubs are well aware that cable importation

of distant signal sports have the potential of dramatically

upsetting this broadcast pattern and harming home game

attendance. The clubs reflected this concern when they

negotiated a contract. with UA-Columbia Satellite Service,

Inc. for cablecasts of a number of baseball telecasts. In

order to avoid harming the home gate, no rights were granted

in any of the clubs'ome territories.
12. The second important factor that a club would

have to consider is cable's potential impact on the value of

local television contracts for professional sports contests.

A club's broadcast rights are critical to its effective

operation. Revenues derived from the sale of both the local

and national broadcast rights constitute approximately 25

percent of the clubs'otal revenues. These broadcast

rights are equally significant as a promotional device which

has helped bring fans to large stadia over the course of

each club's 81 home games.

13. The saturation of a club's home market with

additional baseball telecasts, which are sponsored by



competing advertisers,.could fractionalize the viewing

audience for the baseball telecast of the flagship station.

This fractionalization can occur either because the telecasts

compete head-on or because oversaturation decreases viewer

interest in each telecast. As with other programming, if
fewer people watch the flagship station's telecasts, adver-

tisers will pay less for the right to sponsor the local team's

games. Perhaps more importantly from the standpoint of sports

interests, advertisers also pay less if they no longer have

their bargained-for exclusive rights to sponsor baseball in

the club's home territory. These are simple facts of the

marketplace. The result is that the value of the club's

local telecasts over the long run could decrease.

14. Cable importation of distant. signal baseball

programming could also dilute the rights which may be li-
censed to those stations in the clubs'egional networks.

This problem is much the same as with flagship stations

the availability of additional telecasts with competing

sponsors can render the broadcast rights less valuable.

15. The point is clear. The potential harm that

could be caused by CATV carriage of distant signal baseball
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programming to our clubs'raditional sources of revenue

would. significantly influence the price they would. demand at

the bargaining table for retransmission rights absent com-

pulsory licensing. As the foregoing discussion shows, the

margin of success for any club is related generally to the

development of hometown fan loyalty, and specifically to the

size of the gate which it can attract and the value of the

broadcast rights which it can license. Any action which

threatens to undercut these assets threatens the club's very

existence.

16. This fact is reflected in the clubs'ealings
with local television stations where they negotiate and

obtain a fair marketplace price for their product. The

clubs, like any other entrepreneur, bargain regarding the

amount, distribution and selling price of the product which

they have created. In these negotiations, the clubs take into

account. a variety of considerations, including possible

impact on their home attendance and on other teams. As

noted above, most teams have steadfastly refused to author-

.ize many telecasts of home games, while several do not tele-
cast any at all.



17. Just as the sports interests would have to

assess the harm to the competitive stability of their leagues

caused by cable retransmission, and account for that harm in

licensing their rights to cable, the Tribunal must also

assess and account for that harm. We believe that this

marketplace judgment should be a central consideration to

the Tribunal in reaching its decision as to the proper

distribution of the compulsory licensing fee.

March 24, 1980



STATEMENT OF RON BAIN,
DIRECTOR OF BROADCASTING,

NORTH AMERICAN SOCCER LEAGUE



Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of

Distribution of Cable
Television Royalty Fees

STATEMENT OF RON BAIN

My name is Ron Bain and I have been Director .of Broad-

casting for the North American Soccer League since 1978. I have

had an extensive background in television and sports, going back

almost a decade; in 1971, I was appointed director of sports for
CBS and three years later became. director of planning and adminis-
tration for CBS Sports. In 1975 I took the position of director
of development and planning for NBC Sports. Given my background

in the broadcasting and sports field, I agree with the position
of the Commissioner of Baseball in his statement on the value of
sports to cable television.

Based upon a review of the league's and club's files,
it appears that during the 1978 season, 22 of the 24 NASL teams

telecast. games over various stations, as follows:
Team

Orange County Pro Soccer
(limited partnership)
a/k/a California Surf
Anaheim Stadium
Post Office Box 4449
Anaheim, CA 92803

Station
KHJ-TV, Los Angeles

Chicago World Soccer, Inc.
a/k/a Chicago Sting
Suite 1525
333 North Michigan Avenue
Chicago, ILL 60601

Caribous of Colorado, Inc.
a/k/a Caribous of Colorado
2640 W. 26th Avenue
Suite 170-C
Denver, CO 80211

4

WGN-TV, Chicago

KOA-TV, Denver



Dallas Tornado Soccer Club, Inc.
a/k/a Dallas Tornado
6116 North Central Expressway
Suite 333
Dallas, TX 75206

Michigan Soccer Limited
a/k/a Detroit Express
Pontiac Silverdome
1200 Featherstone Road
Pontiac, MI 48057

Miami Professional Sports, Ltd.
a/k/a Ft. Lauderdale Strikers
5100 North Federal Highway.
Suite 405
Ft. Lauderdale, FLA 33308

Houston Professional Soccer Club,
Limited (a limited partnership)
a/k/a Houston Hurricane
Post Offiie Box 42999
Suite 4569
Houston, TX 77042

Aztec Professional Soccer Club
(limited partnership)
a/k/a Los Angeles Aztecs
9171 Wilshire Boulevard
Los Angeles, CA 90210

Memphis Soccer Club, Inc.
a/k/a Memphis Rogues
2200 Union Avenue
Memphis, TN 38104

Minnesota Soccer, Inc..
a/k/a Minnesota Kicks
7200 France Avenue, South
Suite 128
Minneapolis, MN 55435

Lipton Professional Soccer, Inc.
a/k/a New England Tea Men
34 Mechanic Street
Foxboro, MA 02035

WFAA-TV, Dallas

WKBD-TV, Detroit
WXON-TV, Detroit

WPBT-TV, Miami
WTVJ-TV, Miami
WPLG-TV, Miami

KRIV-TV, Houston

KTTV, Los Angeles

WMC-TV, Memphis

KSTP-TV, St. Paul

WBK-TV, Boston



Cosmo Soccer Club, Inc.
a/k/a New York Cosmos
75 Rockefeller Plaza
New York, NY 10019

Philadelphia Soccer Associates
(limited partnership)
Veterans Stadium
Broad Street at. Pattison Place
Philadelphia, PA 19148

Oregon Soccer, Inc.
a/k/a Portland Timber
10151 S. W. Barbur Blvd.
Suite 101-D
Portland, OR 97219

Blue 6 Gold Limited
(limited partnership)
a/k/a Rochester Lancers
812 Wilder Building
Rochester, NY 14614

San Diego Professional Soccer Club
(limited partnership)
a/k/a San Diego Sockers
San Diego Stadium
9449 Friars Road
San Diego, CA 92108

San Jose Earthquakes, Limited
a/k/a San Jose Earthquakes
Suite 272
2025 Gateway Place
San Jose, CA 95110

Seattle Professional Soccer Club, Inc.
a/k/a Seattle Sounders
300 Metropole Building
Seattle, WA 98104

WNEW-TV,'ew York
WOR-TV, New YOrk

WPHL-TV, Philadelphia

KPTV, Portland

WOKR-TV, Roches ter

KTTV, Los Angeles
XETV, Tijuana

KGO-TV, San Francisco

KSTW-TV, Seattle

Tampa Bay Soccer Club, Inc.
a/k/a Tampa Bay Rowdies
1311 N. Westshore Boulevard
Suite 109
Tampa,. FLA 33607

WTOG-TV, St. Petersburg



Tulsa Roughnecks, Limited
(limited partnership)
a/k/a Tulsa Roughnecks
P.O. Bow 35190
Tulsa, OK 74135

KTUL-TV, Tulsa

Vancouver Professional Soccer
Club, Limited
(limited partnership)
a/k/a Vancouver Whitecaps
Suite 110
885 Dunsmuir Street
Vancouver, B.C. Canada V6C 1N5

Washington Diplomats Soccer Club, Inc.
a/k/a Washington Diplomats
RFK Memorial Stadium
22d 6 E Street, N.E.
Washington, DC 20003

CHAN-TV, Vancouver

WTTG-TV, Washington


